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Form sometimes matters more
than substance in lien rulings

By ROSEMARY HAYES and JAMES M. McRAE
Special to Orlando Business Journal

ORLANDO — Florida’s Construction
Lien Law makes the owner of real prop-
erty responsible for insuring that all
persons who supply labor or materials
used to improve their property get paid.

As a condition to perfecting a lien
against an owner’s property, a subcon-
tractor or materialman who does not
have a direct contract with the owner
must provide a statutorily prescribed
“Notice to Owner.”

Section 718:06 of the Florida Statutes
contains a form to be used for the prepa-
ration of a Notice to Owner.

Many subcontractors and material sup-
pliers depend upon commercial notice
services to prepare and send their notices
to owner. Over the years, these notice ser-
vices have developed and adapted their
forms to provide the information required
by the ever-changing statutes.

A recent case decided by Florida’s 5th
District Court of Appeal, however, illus-
trates the pitfalls of utilizing a Notice to
Owner form, which does anything other
than follow the statutory form verba-
tim.

In the recent case of Alistar Building
Materials L.T.D. v. Donald F. Kronauer,
Florida Law Weekly D53 (Fla. App. 5
Dist., Dec. 23, 1998), the 5th DCA held
that a materialman’s Notice to Owner
failed to meet the requirements of the
Florida Construction Lien Law.

Although the notice contained sub-
stantially the same information

required by the statute, the court states,
“We believe that the form itself is
important and the form utilized by the
Legislature better conveys the warn-
ings required in order to justify a lien
on the property of one not in privity.”

When the Legislature provides a form
to be used, the 5th DCA said, there is
simply no need to “reinvent the wheel.”

The statutory form is titled “Notice to
Owner.” The form examined by the court
in the Allstar case was headed “Notice to
Owner/Contractor.” The difference, said
the court, is that “this dilutes the impor-
tance of the notice as something that
applies to the owner alone.”

The result of the decision, the com-
plete loss of construction lien rights,
illustrates the importance of utilizing
current forms that comply to the letter
with the requirements of Florida’s Con-
struction Lien Law.

As the unhappy lienor in the Allstar
case found out, sometimes form does
matter more than substance.

Rosemary Hayes James McCrae
Rosemary Hayes is a partner with

Vose & Blau. James M. McCrae is a

partner with Holland & Knight.

This article appeared in the 15:37 issue of Orlando Business Journal on Feb. 5, 1999.

It has been reprinted by Orlando Business Journal and further reproduction by any other party is strictly prohibited.

© 1999 by Orlando Business Journal, 315 E. Robinson 5t,, Ste, 250, Orlando, Fla. 32801-4323.




